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Jeff S.Jordan, Esq.
Office of the General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463

Re: Response to MURs 6110 and 6127

Dear Mr. Jordan:

As designated counsel to David von Storch, President of VIDA Fitness, I provide the following
response to your letter of November 3,2008 regarding Matter Under Review ("MUR") 6110 and
your subsequent letter of November 13,2008 regarding MUR 6127. As both matters involve
complaints filed by third parties1 making the same assertions in connection with Mr. von Storch
and VIDA Fitness, this response addresses these issues in one letter by the extension deadline of
December 23,2008 granted by the Commission.

For the reasons set forth below, we believe that the allegations in these two complaints regarding
prohibited corporate in-kind contributions and failure to include proper joint fundraising notices
are without merit, and that no action should be taken against against Mr. von Storch, or against
VIDA Fitness or Bang Salon Spa.

The complaints giving rise to the above-referenced MURs allege that on September 19,2008,
VIDA Fitness and Bang Salon Spa, described as commercially affiliated with one another, sent
two blast emails to their customer lists inviting the recipients to attend a fundraising event at
VIDA Fitness on September 26,2008 and containing a solicitation for contributions to the
Obama Victory Fund ("OVF"). See MUR 6110 complaint at 1; MUR 6127 complaint at 6. Both
complaints allege violations of the prohibitions against contributions by corporations,

specifically those contained in the Commission's regulations at 11 C.F.R. § 114.2(f) (1),
regarding facilitating the making of contributions to candidates and using corporate resources to

1 The District of Columbia Republican Committee filed its complaint on October 21,2008, now the subject
of MUR 6110 ("MUR 6110 Complaint"), and the California Republican Party filed its complaint on November 3,
2008, now the subject of MUR 6127 ("MUR 6127 Complaint").
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do so. MUR 6110 at 2; MUR 6127 at 6. Hie first complaint alleges violation of the Commission
regulations that require certain notices to be included in Joint fundraising solicitations. &«MUR
6110 at 3. The second complaint further alleges that VIDA Fitness violated 11 C.F.R. §J

Q 114.2(i)(2Xi)(BMD) by knowingly exchanging services at less than the usual and normal charge
M for use of corporate customer lists and facilities. MUR 6127 at 6-7.
Kl
•H David von Storch is President of VIDA Fitness, a SubchapterS corporation of which he is the
40 sole shareholder. Declaration of David von Storch C^^m Storch Dec.^^1, attached hereto as
^ Exhibit 1. The newest location of VIDA Fitness is 151515* Stoet,NW, Washington, DC, of
qr which the Bang Salon Spa is an informal subtenant. At As an active Democrat, Mr. von Storch
O supported BarackObama for President, the OW and me Demociatic National Comrnittee
Q fDNC")i and he became acquainted with Tom Petrillo of uw DNC's Finance Departtnent A£ ̂
M 2. hi mid-September, 2008, Mr. von Storch learned from Mr. PetriUo about a fundraiser planned

for September 26 featuring celebrity ein^rtama:, Sarah Jesska Parker, to be hosted by and to
benefit OVF. Id. ̂ 3. Mr. von Storch had told Mr. Petrillo about empty space at the newest
location of VIDA Fitness at 1515 -15* Street, NW, and Mr. Petrillo said mat me OVF would
pay to rent the space and cover all other costs, and fhat me OW would have to be invoiced for
any such costs incurred. Id. At the time in question, mis new location of VIDA Fitness had not
yet been used for any meeting, event or other purpose, sJthough planning was underway for a
grand opening. Id. ̂  4.

Prior to September 19, Mr. Petrillo emailed Mr. von Stoidi trie OW invitation for the September
26 event that contained information on the event's entertaiiiment and location./^ f 5. A copy
of the OVF invitation is attached hereto as Exhibit A to von Storch Dec. The OVF invitation
also displayed the joint fundraising notice required in 11 C.F.R. § 102.17(c)(2). id. at 2.

Further discussion of the specific issues raised hi MURs 6110 and 6127 complaints is presented
below.

Invitation and Email II

Mr. von Storch acted in his personal capacity as an individual volunteer for the OVF, without
consulting or informing Mr. Petrillo, in deciding to revise sUghtiy the event invitation that he had
received, von Storch Dec. 17- Most of the text was retained a hyperlink was ado>dth^
potential contributors directly to the joint OVF-DNCwebpage created specifically for the

aapeeial ftiap.lainW alyi UIM «HHeH to make clear that Ae event

1 The disclaimer feted: "VIDA md Bay do not endow nor support •ypolitiGBlGiiMUdile, but do
encourage their members and friends to get involved nd paticipite in the electoral process."
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not a corporate sponsored or funded event MA copy of the revised invitation and the hyperlink-
accessible joint fundnising webpage, displaying the required joint fundraising notice, is attached
hereto as Exhibit B to von Storch Dec.

Mr. von Storch had previously prepared a mailing list of customers and friends of Y1DA Fitness
and Bang Salon Spa (whose email lists are often commingled and used interchangeably for
various purposes) to invite them to a grand opening of the new location as a special offer and
promotion, von Storch Dec. 19. Mr. von Storch decided to use the list to send out the revised
invitation, using the VIDA Fitness email accourt to send to mart of the invitees and me Bang
Salon Spa email account to send to the others on the list/4 Other than the one-time use of the
Bang Salon Spa's email account, there was no involvement of Bang Salon Spa or any of its
fetilities with the OVF event Id

Mr. von Storch spent only a few hours of personal time as a volunteer in rashioning the revised
electronic invitation and ensuring that it was sent oidy once to those emaU addresses on the list
74110. He later paid VTOAFtoiess $3,000.00 as a p
the usual and normal charge for a one-time rental of the email list, havmgc^culated the valiie as
$150.00 per 10,000 names, doubled to cover the 20,000 email addresses on the list 74.

As noted above, Mr. von Storch acted on his own as an individual volunteer, never coordinating
or consulting with, or even informing, Mr. Petrillo about revising the DNC's invitation or
sending the revised electronic invitation to an email list 74 111. Neither did he, nor VIDA
Fitness, nor Bang Salon Spa, provide the email list or a copy of the list to the DNC or OVF. 74
Since neither Mr. Petrillo, or anyone else connected with the DNC or OVF, directed Mr. von
Storch to purchase or rent the list, and nor was the list or a copy of it transferred to the DNC or
OVF, the provisions of 11 C.F.R.§ 100.94(e) do not apply. Mr. von Stench's uncompensated
personal services related to his internet'activities, and his use of equipment for uncompensated
internet activities, were pennissible m^ other provisions of 11 C.F.R. § 100.94. As to his use
of corporate facilities in connection with the email list, he was unaware that such use of a
corporation's customer list could constitute an improper m^nvlcoatribiiti^
unless the corporation received advance payment of the usual and noimal use of the list 74^18.
As mitigation, he later used his personal funds to reimburse VIDA Fhiiesswithm a commercially
reasonable time for the internet usage, as required by 11 C.FJL § 114.9(d), and he personally
paid the usual and normal rental charge for his one-time use of the email Ust To the extent that
Mr. von Storch's payment of the rental cost of the one-tirne use of the email list might coiistitute
an in-kind contribution to OVF or the DNC, he has requested mm SIK^ contribution be disclosed.
Von Storch Dec. 110.
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VIDA Fitness did not fecilitate the making of contnTjutionstoOWbyaUowingtheemaillistto
be used "for fundraising activities without ever collecting payment" as asserted. MUR6127
Complaint at 6. Nor did VIDA Fitness violate federal OM^rate contribution prohibitions by
uknowingly exchanging services at less than the usual and normal charge91 as alleged. Id.
Rather, Mir. von Storch made personal use of (he emaUUst, and enained that VIDA Fitness did,
in fact, collect payment with his reimbursement payment niade from his personal funds, von
Storch Dec. 110. And, contrary to mcMUR 6110 complaint's assertion that me required joint
fundraising notice was absent, the hyperlink msertedm the revised mviution provided
immediate access to the information required in 11 C.F.R. § 102.17(c)(2) on me joint fundraising
webpage that the DNC and OVF had established for me event Ail 7.

Use of VIDA Fitness Facilities

Mr. von Storch also acted in his individual capacity as a volunteer in agreeing to make space
available for the September event for which the OW or DNC agreed to and did cover the usual
arid nonrialreritalcriarge and other costo. All 3. As these facilities had not yet been open to the
public, id !4, mere was no history of customary use of, or iisiid and noimd rental charge for,
the venue. Therefore* neither Mr. von Stovch nor VIDA Fitness made iise of any "meetmg
rooms that are not customarily made available to dubs, civic or community organizations or
other groups" as aUegedm one of the conm^ Nor did a
prohibited corporate contribution result, as alleged m that coim^
submitted the invoice requested by the DNC, and the OVF paid VIDA Fitness for rental of its
facilities and beverages provided at the event withm a commerciattyreasonabk 60-day
tirnefiame. von Storch Dec. 113.

Contrary to the allegations contained in both complaints, VIDA Fitness did not facilitate the
makiiuj of contribution^ C.F.R. §
114.9(f)(2). At all times Mr. von Storch acted on bis own mhbindividiial capacity as a
volunteer for me DNC and OVF. Ail 17. He neither ordered nor directed subordinates to plan,
organize, or carry out any fundraising activities. To the extert thai he inade use of any corporate
facilities hi the course of his volunteer activities, his use was occasional, isolated\ or irKddental
and wett within the safe harbor as permitted under 11 C.FJL§§ 114.9(aXl) and (2XiHii)-

On September 26, the OVF had delivered and set up, at its own expense, the stage and sound
systern,andoversawvoluriteersmanagmgtheeveritandm^ The event turned
oirt to be very chaotic because the cdebrtyattn^
reigned; and timdyiim WhenMr.PetriltoiemiiidedMr.von
Storcfa mat a& invoice stffl needed to be sub
normal rental price for use of the racilra^s and beverages withrn a com
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Id 1\ 12,14. The OVF sent a check promptly to VIDA Fitness for full payment 74 175. A
copy of the invoice and the check are attached hereto as Exhibits C and D of von Storch Dec.

In summary, VIDA Fitness and Bang Salon Spa did not unlawfully fiMnlitate contributions to the
DNC and OVF by allowing them to use any corporate customer email list or facilities at less man
the normal and usual charge, as alleged m the second cciimlaint See MUR 6127 ComolaJnt at 7.
VIDA Fitness did not allow such usage; Mr. von Stolen made use of the list while acting in his
individual capacity as a volunteer and he paid with personal funds for his one-time rental of the
list As noted, neither the OVF nor the DNC ever rented or used the list Contrary to the
assertion that VIDA Fitness never collected payment for use of its facilities, jgg MUR 6127
Complaint at 6, Mr. von Stench submitted an invoice to the DNC, and the OVF reimbursed
VIDA Fitness for the use of facilities and beverages. VIDA Fitness certainly did not knowingly
violate any corporate contributk>nprohfl)ition because it never exchanged s
normal and usual charge, as alleged in the complaint in MUR 6127.

For the reasons set forth above, we respectfully request that the Office of the General Counsel
either immediately dismiss me coinplaintsmMURs 6110 and 6127 as mey relate to VIDA
Fitness and Bang Salon Spa, or, in the alternative, consider referring mese two matters to the
Commission's Alternative Dispute Resolution ("ADR") process. By mis written request, Mr.
von Storch agrees to the Commission's terms for participation in the ADR process should the
Commission decide to pursue these mattenrn this fashion. While we understand that such
referral is not granted automatically, we believe the cirannstances described hi this response
warrant such a referral.

Sincerely,

Katharine R. Boyce
Counsel to David von Sterch

cc: David von Storch
Enclosu
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The Gay and Lesbian Leadership Council
of the

Democratic National Committee

Cordially invites the LGBTCpRiinuiiity.and Allies CD a reception with
..•?"*"'" !: ' • ' " • • " ' ' " ':'

essca
Benefiting the Obama Victory Fund

Friday, September 26, 2008

:.: Vida Fitness
r 151515* Street

Host Committee: $2,500
*Host committee memben are invited to a VIP reception at 6:00 PM at Halo,

located at 1435 P Street, NW*

To R.S.V.P. please complete the form below 6t visit:
https://donate. baffl^fcflhijfl^EQip/tffl

/ .. -^
If you have any questions, or would like additional information, please contact

Thomas Petrillo @ l^ftt; |
RSVP by fax to 202-572-7917

Contributions and gifts to Obama Victory Fund ace not deductible for federal income tax purposes.

It-lti tnr •--- Oliama lll**ii»ii FiMiil • Inh^ Itmtt^mtmtmm tmrnmumtHmm ••••Imaiaaii tmi fUtmfmm tnr Immrtrm mnitrma mr oy UDHIW viuuiy rurait • jMiit iwni»«Bmj UNIHIMIHV •uinorma oy UUMIW wr Miwnc* •nn
tht DtnMxntk National Committee.



I OBAMA
B I D E N

The fmr S2JHO of each contribution from an individual will be allocated l» Obams for America and will be considered designated for rhc
general dcctiun. The next S28.50U of each coutriburifin fitum an imiivkiual will be allocated to the Democratic National Comminec. Any
contributor may designate his or her enatributioa for A particular peuricipanf. (Participants are Obama few America and rhc DNQ. The
allocution formula abcivc may change if any cimnibuinr maka a contribution thai, when ahYicafed, would exceed the amount that the

cnmributor may lawfully gjvc in eiiher paracinanr.

Please make checks payable UK
OBAMA VICTORY FUND

Thomas Pctrillo
430 S. Capitol Street, SU
Washington, DC 20003

Fax: (202) 572-7917

Toad Amount: $

t'odcal law require* u» h> UK our best effort* to collect and rcpcm the name. maUing addoat*. occupation and employee of individual*
whose contribution* exceed S200 in an dectkm cycle.

llot & I J« Name-

MyCucsaName:

Cit|-/State/Zip:

If foreign address pnovidc US passport number..

Kmpkiyct:. Occupation:

Work Phone: Work Fa*_.

Home Phone: Email:

U IcettirythatIaniaU.S.drJMnof leg«lpennsmentre<ickntoftfaeU.S.

Signature;

make check* payable to "Obama Victory Fund" and mail to die addreaa listed ab
Conttiliuig hv CteJIt Caul
Please bll my pcnonalctalircaid: LVua LMastnGaid LAMEX LDisomrr
Card Number. E

Name tu ii appears on the catd:

Second Name on Account, if Joint Account*:
^Conuwutiooa will oe evenly atttiouteo D

3nH Name Empltiyee 2nd Name Occupation

Second Sjgnsturc foe Joint A

OVF Staff Name Signature

Obama Victory Fund docs not accept contributions rnm currency tcgiircred fedaal lobbyists, registered foreign agents, political action
committees, or minors under the age of 16. Federal law prohibits the acceptance ofcurpaixtc coatabudons.

Conmbutions and girti to the Obama Victory Fond ue not deductible foe federal income tax purposes.
DC247

Pakl Air hy (HMira VicRMy Rind\ a k«c rundbnsing
CoBflniitstt.
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BtfMkObum I Chuv We Need I Contribute

R to • MM or 9m DM «I MOTd on NM1. «i OK9MT

The Gay and Lesbian Leadership Council
of the Democratic National Committee
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